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Ca n a  p la intiff’s co nting e ncy fe e  la w ye r m a ke  a
liv ing  ta king  p ro d ucts lia b ility ca se s? Ye s, b ut d o ing

so  re q uire s ta king  a  g o o d  ha rd  lo o k a t the  ca se  in the
e v a lua tio n sta g e s—a nd  the n a  se co nd  lo o k, to o .

Bill  Wa g ne r  is  a  par t n e r  wit h  Wagn e r ,  Vaugh an  & McLaugh l in ,  P .A.,  in  Tampa,  Fl or ida.  He
can  be  r e ach e d at  bil l @wagn e r l aw.com.

WHAT ARE THE h a l l mar ks  o f  a  “good  cas e ”  f r om t h e  pe r s pe c t ive  o f  t h e
pl a in t if f s ’  a t t o r n e y?  Tr ad it ion a l l y,  t h e  a t t o r n e y  wou l d  e va l ua t e  h ow
s t r on g  t h e  cas e  is  on  l iab il it y,  damage s ,  an d  f in an c ia l  r e s pon s ib il it y.
Th is  is  t r ue  wh e t h e r  t h e  cas e  in vo l ve s  a  r e a r  e n d  co l l is ion ,  a  s l ip  an d
f a l l ,  o r  a  dog  b it e .  Ar e  pr oduc t s  l iab il it y cas e s  an y d if f e r e n t ?  Ye s  an d
n o .  Tr ue ,  t h e y  h ave  t o  be  win n e r s  in  t e r ms  o f  l iab il it y,  damage s ,  an d
f in an c ia l  r e s pon s ib il it y.  Bu t  t h e r e ’s  s ome t h in g  mor e :  Th e y  h ave  t o  be
win n e r s  in  t e r ms  o f  co s t . 

In  t h is  r e ga r d ,  t h e  pr oce s s  o f  e va l ua t in g  wh e t h e r  t o  t ake  t h e  cas e
is  much  mor e  in vo l ve d—an d  mor e  impor t an t —in  pr oduc t s  l iab il it y
cas e s .  You  h ave  t o  con s ide r  h ow  much  o f  you r  pe r s on a l  t ime  you  wil l
h ave  t o  in ve s t  in  s ucce s s f u l l y  h an d l in g  t h e  cas e .  You  a l s o  h ave  t o
con s ide r  wh a t  t h e  cas e  wil l  co s t  you  an d  you r  f ir m in  t e r ms  o f  s t a f f
t ime .  Mos t  impor t an t l y,  you  wil l  a l s o  h ave  t o  con s ide r  t h e  in ve s t me n t
o f  mon e y t h a t  mus t  be  made  t o  in ve s t iga t e  an d  pr e pa r e  t h e  cas e  f o r  a
s ucce s s f u l  t r ia l .  Th is  f in a l  con s ide r a t ion  wil l  o f t e n  d r amat ica l l y
a f f e c t  t h e  “n e t ”  amoun t  you r  c l ie n t  may  r e ce ive  ou t  o f  an y
s e t t l e me n t . Th e  c l ie n t ’s  con s ide r a t ion  o f  t h e  “n e t ”  t o  be  r e ce ive d  can
d r amat ica l l y  a f f e c t  t h e  u l t ima t e  pos s ib il it y  o f  s e t t l e me n t  an d
in c r e as e  t h e  pr obab il it y o f  t r ia l  o f  a  mar g in a l  cas e .

So  is  t h e r e  a  way t o  s ys t e mat ica l l y e va l ua t e  pr oduc t s  l iab il it y cas e s
t h a t  wil l  we e d  ou t  t h e  cos t l y l o s e r s ? Ye s , t h e r e  is .



WHY LAWYERS GO  ASTRAY •  My me n t o r ,  P e r r y  Nich o l s ,  u s e d  t o  t e l l  u s
t h a t  h e  h ad  “made ”  mor e  mon e y on  cas e s  h e  t u r n e d  down  t h e n  on  cas e s
h e  acce pt e d .  Af t e r  40  ye a r s  o f  pr ac t ice ,  I  can  ve r if y  t h e  t r u t h  o f  t h e
s t a t e me n t .  P a in f u l l y,  I  am  s t il l  f r om  t ime  t o  t ime  in  n e e d  o f  a
r e min de r .  Wh e n  I  con s ide r  t h e  “cos t s ”  in vo l ve d  in  cas e s  I  wis h  I  h ad
n o t  t ake n ,  I  kn ow  t h a t  mor e  t ime  s pe n t  a t  an  e a r l y  da t e  do in g  a
t h o r ough  e va l ua t ion  wou l d  h ave  f r e e d  me ,  my  s t a f f ,  an d  my  s avin gs
accoun t  t o  e n gage  in  mor e  pr o f it ab l e  ve n t u r e s .  Wh a t  h appe n e d?  Wh a t
we r e  t h e  caus e s  o f  a  f a il u r e  t o  t u r n  down  wh a t  s o  c l e a r l y  in
h in ds igh t , was  a  bad  cas e ? Th e r e  a r e  s e ve r a l :
• Greed.  Lawye r s  s e e  a  cas e  wit h  a  we a l t h y  man uf ac t u r e r  a s  a
de f e n dan t ,  a  bad l y  in j u r e d  (o r  de ce as e d )  vic t im,  an d  t h e n  make  an
in s t an t an e ous  me n t a l  compu t a t ion  o f  t h e  f e e  on  s ome  f u t u r e  ve r d ic t ;
• Ego. Lawye r s  r e me mbe r  t h e  s ucce s s e s  o f  t h e  pas t ,  o f t e n  occu r r in g  in
ways  t o t a l l y  un e xpe c t e d ,  in  cas e s  t h a t  s e e min g l y  t r an s f o r me d  f r om  “
bad”  t o  “good”  ove r n igh t .  Wh a t  is  f o r go t t e n  is  t h e  pa r t  “ l uck ,”  a s
oppos e d  t o  s k il l  o r  pl an n in g ,  pa id  in  t h e  cas e  t r an s f o r mat ion .  Th e y
f o r ge t  t h e  l a s t  “bad”  cas e  t h a t  pr oduce d  n o t h in g  bu t  de b t ,  o r  a  s ma l l
r e cove r y f o r  a  h uge  amoun t  o f  wor k , n o t  t o  me n t ion  an  an g r y c l ie n t ;
• O verwork.  Lawye r s  “ s ign  up”  t h e  cas e ,  an d  be g in  in ve s t iga t ion .  Ot h e r
cas e s  t h a t  a r e  e as ie r ,  mor e  impor t an t ,  o r  mor e  va l uab l e ,  compe t e  f o r
a t t e n t ion .  Fu l l  r e vie w  is  de l aye d .  P a r t ia l  r e vie ws  s t imu l a t e  “ s ome
add it ion a l  wor k”  wh ich  ge t s  o r de r e d ,  bu t  s t il l  d e l ays  t h e  n e ce s s a r y
in t e n s ive  r e vie w; 
• Lack  of  information.  Th e r e  “appe a r s ”  t o  be  a  cas e ,  bu t  t h e  va l uab l e
in f o r mat ion  t o  make  t h e  cas e  can  “on l y  be  f oun d  t h r ough  d is cove r y.”
Th e  a t t o r n e y  t ake s  a  ch an ce  an d  f il e s  s u it ,  b e caus e  “ s ome t h in g  is
boun d  t o  t u r n  up” ;
• Lack of experience. Some  o f  u s ,  a r me d  wit h  e xpe r ie n ce  in  s e t t l in g  cas e s
wit h  au t omob il e  l iab il it y  in s u r an ce  compan ie s ,  ch a r ge  in t o  cou r t
con vin ce d  t h a t  pe r s uas ive  a r gume n t s  wil l  b r in g  a  h e a l t h y  s e t t l e me n t
f r om  t h e  comme r c ia l  l iab il it y  compan y  o r  t h e  s e l f -in s u r e d
man uf ac t u r e r .  Th e  pr ob l e m is  t h a t  a l mos t  t h e  on l y  way  t o  avo id  a  bad
e xpe r ie n ce  is  t o  e xpe r ie n ce  a  f e w  bad  e xpe r ie n ce s .  Hope f u l l y
s ome t h in g  in  t h is  a r t ic l e  wil l  l e t  you  l e a r n  f r om  o t h e r s  bad
e xpe r ie n ce s . Or , if  you  a r e  a l r e ady “e xpe r ie n ce d ,”  h ope f u l l y s ome t h in g
h e r e  wil l  r e min d  you  o f  t h in gs  you  can  do  t o  avo id  mor e  “bad”
e xpe r ie n ce s . 

FIRST LOOK  •  Th e  c l ie n t  t e l l s  you  t h e  s t o r y.  It  is  a  compl e x  on e ,  bu t
you  h ave  l is t e n e d  ca r e f u l l y  t o  a l l  t h e  c l ie n t  kn ows .  It  h as  t h e
appe a r an ce  o f  a  pr oduc t s  l iab il it y  cas e .  Th is  is  you r  f ir s t  ch an ce  t o  “
t u r n  t h e  cas e  down .”  How do  you  do  t h e  an a l ys is ?

1 . Lis te n Inte ntly to  the  Clie nt’s  Full Story
Savin g  t ime  by  as s ign in g  t h e  j ob  t o  o t h e r s  may  r e a l l y  r e s u l t  in



s ubs t an t ia l  was t e  o f  you r  t ime  an d  mon e y  in  t h e  f u t u r e .  Ge t  a l l  t h e
in f o r mat ion  n e e de d  in  t h e  f ir s t  in t e r vie w,  o r  a t  l e as t  e n ough  t h a t  you
can  de c ide  wit h  r e as on ab l e  ce r t a in t y t h a t  you  wil l  “ t ake  t h e  cas e ”  o r
“ r e j e c t  t h e  cas e .”  Now  is  t h e  t ime  t o  c r o s s -e xamin e  t h e  c l ie n t  r a t h e r
t h an  man y mon t h s  an d  do l l a r s  l a t e r  wh e n  pr e pa r in g  f o r  de pos it ion  o r
t r ia l . If  s t il l  un ce r t a in , ke e p as k in g  que s t ion s . A f o l l ow-up  ca l l  t o  t h e
c l ie n t  may  t ake  s ome  t ime ,  bu t  s u r pr is in g  an d  impor t an t  n e w
in f o r mat ion  migh t  s u r f ace .

2 . Look a t the  Re fe rra l La wye r’s  File
If  t h e  in f o r mat ion  come s  f r om  a  “Re f e r r a l  Lawye r ,”  be  e s pe c ia l l y

cau t ious .  An o t h e r  l awye r  migh t  h ave  s ome  r e as on s  t o  ge t  r id  o f  t h e
cas e , an d  t h us  an  in ce n t ive  t o  pa in t  a  r o s ie r  pic t u r e  t h an  you  migh t  s e e
if  you  we r e  t h e  on e  wh o  de a l t  wit h  t h a t  c l ie n t  d ir e c t l y.  If  an y  doub t
e xis t s ,  in s is t  on  s e e in g  t h e  c l ie n t  you r s e l f .  Al ways  in s is t  on  s e e in g  “
t h e  f il e ”  r a t h e r  t h an  r e l yin g  on  a  de s c r ipt ion  o f  wh a t  t h e  f il e
con t a in s .  Af t e r  a l l ,  if  t h e  cas e  is  a  win n e r ,  wh y is  t h e  l awye r  g ivin g  it
away t o  you? (My pa r t n e r  was  on ce  a s ke d  by h is  youn g  s on ,  “Wh a t ’s  t h e
be s t  k in d  o f  l awye r  be ?”  My pa r t n e r ’s  an s we r : “A r e f e r r a l  l awye r .” )

3 . Asse ss  Fina ncia l Re sp ons ib ility
Mos t  pr oduc t  man u f ac t u r e r s  o r  s e l l e r s  a r e  f in an c ia l l y r e s pon s ib l e ,

e it h e r  be caus e  o f  t h e ir  own  r e s ou r ce s  an d  s e l f -in s u r an ce ,  o r  be caus e
o f  h igh  l iab il it y l imit s .  Th e r e  a r e  e xce pt ion s .  Be  pr e pa r e d  t o  f in d  t h e
s mal l  s e l l e r  o f  t h e  pr oduc t  man u f ac t u r e d  in  t h e  Fa r  Eas t  t o  be  t h in l y
f in an ce d ,  an d  t h in l y  in s u r e d .  Spe n d  a  l it t l e  t ime  on  t h e  In t e r n e t  t o
s e e  wh e t h e r  “Wor l d  In dus t r ia l  Man uf ac t u r in g ,  In c .”  is  be in g  ope r a t e d
ou t  o f  s ome body’s  h ome  o r  ga r age .  Ban k r upt cy o f  a  de f e n dan t  can  be  a
maj o r  pr ob l e m.  Me r ge r s  an d  l iqu ida t ion s  may  c r e a t e  o t h e r  pr ob l e ms .
Al t h ough  n o t  f r e que n t l y a  pr ob l e m, a  l it t l e  ch e ck in g  may s ave  much  in
t ime , co s t s , an d  in ve s t iga t ion  e xpe n s e s . 

4 . Eva lua te  the  Da ma g e s
Ar e  t h e  damage s  s u f f ic ie n t ?  Wil l  t h e  c l ie n t  n e t  an  ade qua t e

r e cove r y a f t e r  you r  f e e  an d  cos t s  h ave  be e n  de duc t e d? If  n o t ,  you  may
f in d  t h a t  you r  c l ie n t  wil l  in s is t  on  t ak in g  a  ch an ce  t o  impr ove  t h e
po t e n t ia l  r e cove r y  by  in s is t in g  on  a  t r ia l  e ve n  in  t h e  f ace  o f  a
r e as on ab l e  o f f e r .  Mos t  pr oduc t s  l iab il it y  cas e s  a r e  go in g  t o  r e qu ir e
t h a t  you  advan ce  s ubs t an t ia l  s ums  o f  mon e y  t o  f in an ce  t h e
in ve s t iga t ion  an d  pr e t r ia l  d is cove r y an d  pr e pa r a t ion  f o r  t r ia l .  Se l dom
can  s e t t l e me n t s  be  r e ach e d  wit h ou t  t h a t  f in an c ia l  commit me n t .  An y
s it ua t ion  in  wh ich  t h e  l awye r ’s  f e e s  pl u s  co s t s  advan ce d  l e ave  t h e
c l ie n t  wit h  a  mar g in a l  r e cove r y pr e s e n t s  man y r is k s  f o r  t h e  r e s u l t s  o f
c l ie n t  d is s a t is f ac t ion , e ve n  if  t h e  cas e  is  s e t t l e d .

5 . Co ns id e r the  Co sts
In t e r t win e d  wit h  t h e  is s ue  o f  damage s  is  t h e  is s ue  o f  co s t s .  A

f in an c ia l  commit me n t  t o  go  f o r war d  may  pl ace  a  s t r a in  upon  pe r s on a l



o r  f ir m f in an ce s  t h a t  can  pu t  a  s t r a in  on  pa r t n e r  r e l a t ion s ,  an d  l imit
t h e  ab il it y o f  t h e  f ir m t o  h an d l e  o t h e r  po t e n t ia l l y pr o f it ab l e  cas e s .  A
l awye r  mus t  r e cogn ize  t h a t  s uch  s t r a in s  h ave  l e d  s ome  l awye r s  t o
r e comme n d—an d  e ve n  f o r ce —an  un s a t is f ac t o r y s e t t l e me n t .  Don ’t  r is k
pu t t in g  you r s e l f  in  t h e  pos it ion  o f  u r g in g  s e t t l e me n t s  d ic t a t e d ,
in t e n t ion a l l y  o r  s ubcon s c ious l y,  mor e  by  t h e  n e e ds  an d  f e a r s  o f  t h e
l awye r  t h an  by t h e  n e e ds  o f  t h e  c l ie n t .  Like wis e ,  commit me n t  o f  l a r ge
amoun t s  o f  l awye r  o r  n on -l e ga l  s t a f f  t ime  can  h ave  t h e  s ame  damag in g
e f f e c t s , bu t  may be  mor e  d if f icu l t  t o  a s s e s s .

6 . Wha t Is  the  Lia b ility The ory?
In  man y cas e s ,  wh a t  you  h e a r  f r om t h e  c l ie n t  in  t h e  f ir s t  t h o r ough

in t e r vie w  wil l  be  t h e  “ s t o r y”  t h e  j u r y  wil l  h e a r  an d  t ake  h ome  f r om
t h e  f ir s t  day  o f  t r ia l .  If  you r  imme d ia t e  r e ac t ion  is ,  “Th a t  s h ou l dn ’t
h ave  h appe n e d ,”  you r  j u r y  wil l  pr obab l y  r e ac t  t h e  s ame  way,  an d  you
h ave  a  s t r on g  in d ica t ion  t h a t  a  viab l e  pr oduc t s  l iab il it y  cas e  e xis t s .  If
you r  r e ac t ion  is  “So  wh a t ?”  you  a r e  ve r y l ike l y h e ad in g  f o r  t r oub l e  by
t r yin g  t o  c r e a t e  a  pr oduc t s  l iab il it y cas e . Th e  r e ac t ion  “ I won de r  wh y?”
can  be  n e u t r a l ,  bu t  it  is  a  cau t ion a r y  s ign .  You  n e e d  t o  pr omis e
you r s e l f  t h a t  you  wil l  h ave  s ome  ide a  o f  t h e  an s we r  ve r y  s oon ,  an d
war n  t h e  c l ie n t  t h a t  you  may h ave  t o  t u r n  t h e  cas e  down  in  t h e  f u t u r e
a f t e r  mor e  o f  t h e  f ac t s  be come  kn own .

7 . Do  The  La w a nd  the  Pro o f He lp  or Hurt?
At  t h is  po in t ,  you  s h ou l d  r e min d  you r s e l f  o f  t h e  r e qu ir e me n t s  o f

pr oo f  t o  pr e s e n t  a  j u r y  is s ue  un de r  t h e  l aw  o f  you r  s t a t e ,  an d  be g in
t h e  f ir s t  ch e ck l is t  o f  h ow t h a t  pr oo f  wil l  be  pr e s e n t e d . Mus t  you  h ave
t h e  pr oduc t ? If  it  is  un ava il ab l e ,  h ow  doe s  t h is  damage  t h e  cas e ?  Mus t
you  t e s t  t h e  pr oduc t ?  Mus t  you  h ave  an  e xpe r t ?  How  man y?  Wh a t  k in d?
Has  an y  vit a l  e vide n ce  be e n  de s t r oye d  o r  a r e  vit a l  wit n e s s e s  de ad  o r
t h e ir  wh e r e abou t s  un kn own ?  Re me mbe r ,  it  is  n o t  wh a t  is  t r ue  t h a t
coun t s ; it  is  wh a t  you  can  pr ove . 

8 . Wha t Is  the  Alloca tion o f
Contrib utory or Co mp a ra tive  Fa ult?

You  mus t  e va l ua t e  you r  own  c l ie n t ’s  (o r  t h e  de ce as e d ’s ) con t r ibu t ion
t o  t h e  acc ide n t ,  (if  an y).  Th e  ide a  is  t o  e va l ua t e  wh e t h e r  you r  c l ie n t
can  be  r e a l is t ic  in  r e cogn iz in g  t h a t  a  j u r y  may  pl ace  b l ame ,  a t  l e as t
pa r t l y,  on  t h e  h im,  h e r ,  o r  t h e  de ce as e d .  Un r e as on ab l e  an d
un r e l e n t in g  pos it ion s  on  t h is  s ub j e c t  may  make  it  impos s ib l e  f o r  t h e
c l ie n t  t o  e ve r  acce pt  a  r e as on ab l e  s e t t l e me n t . Like wis e , in  h a l f  o f  t h e
s t a t e s ,  t h e  f au l t  o f  an  e mpl oye r ,  o r  o t h e r  e n t it ie s ,  may  ac t  t o  r e duce
t h e  c l ie n t ’s  r e cove r y  t h r ough  appl ica t ion s  o f  mod if ie d  ve r s ion s  o f
j o in t  an d  s e ve r a l  l iab il it y  (o r  it s  compl e t e  abo l it ion ).  Un in s u r e d ,
pa r t l y in s u r e d ,  o r  immun e  “o t h e r  pa r t ie s ”  may r e duce  t h e  n e t  damage s
t o  you r  c l ie n t .  J o in de r  o f  mar g in a l  de f e n dan t s  can  r a is e  t h e  e xpe n s e
o f  l it iga t ion , an d  r e duce  you r  c r e d ib il it y wit h  t h e  j u r y.


