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For the  re a l e sta te  la w ye r, lia b ility risks se e m  to sp ring  from  the  v e ry
g round .

Luckily, the se  risks ca n b e  cla ssifie d  a nd  conta ine d .

IF  “REAL ESTATE”  PRACTICE  is  de f in e d  t o  in c l ude  a l l  r e pr e s e n t a t ion s
r e l a t e d  t o  r e a l  e s t a t e ,  l a r ge  f ir m r e a l  e s t a t e  pr ac t ice ,  wh ich  o f t e n
in vo l ve s  r e pr e s e n t a t ion  o f  de ve l ope r s  an d  t h e  c r e a t ion  o f  in ve s t me n t
ve h ic l e s ,  in c l ud in g  l imit e d  pa r t n e r s h ips ,  is  a  pr ac t ice  a r e a  l ade n  wit h
s ign if ican t  l awye r  l iab il it y r is k s . Th os e  r is k s , a l t h ough  va r ie d ,  t e n d  t o
f a l l  in t o  a  f e w r e cogn izab l e  ca t e go r ie s , wh ich  a r e  d is cus s e d  be l ow.
AIDIN G  AN D  ABETTIN G  •  In  man y  s ubs t an t ia l  c l a ims ,  t h e  l aw  f ir m
r e pr e s e n t e d  on e  o f  t h e  pa r t ie s  in  a  bus in e s s  t r an s ac t ion  wh o  is  l a t e r
s ue d  f o r  wr on gdo in g  s uch  as  f r aud ,  mis r e pr e s e n t a t ion ,  o r  b r e ach  o f  a
f iduc ia r y  ob l iga t ion .  Re a l  e s t a t e  de ve l opme n t s  a r e  o f t e n  h igh -r is k
t r an s ac t ion s  un de r t ake n  by  agg r e s s ive  e n t r e pr e n e u r s .  Such
e n t r e pr e n e u r s  o f t e n  do  n o t  obs e r ve  t h e ir  d is c l o s u r e  ob l iga t ion s  an d
ign o r e  o t h e r  l e ga l  n ice t ie s  a s  we l l . Fir ms  t h a t  r e pr e s e n t  s uch  c l ie n t s
h ave  be e n  s ue d  f o r  “a id in g  an d  abe t t in g”  t h e  c l ie n t ’s  a l l e ge d
wr on g f u l  con duc t  be caus e  t h e  f ir m pr e pa r e d  t h e  pape r s  f o r  t h e  de a l
an d  f a il e d  t o  d is c l o s e  t h e  c l ie n t ’s  a l l e ge d  mis con duc t .

Big  f ir m l awye r s  can ’t  r e f r a in  f r om r e a l  e s t a t e  wor k  j u s t  be caus e
s ome  pa r t ic ipan t s  in  r e a l  e s t a t e  de a l s  a r e  h igh -r is k  c l ie n t s .  Law  f ir ms
can ,  h owe ve r ,  r e cogn ize  t h e  k in d  o f  r is k s  r a is e d  by  r e pr e s e n t a t ion  o f
s uch  c l ie n t s ,  an d  s ub j e c t  t h e m t o  c l o s e r  t h an  n o r mal  s c r u t in y  in  t h e
n e w  bus in e s s  in t ake  pr oce s s .  Th e y  can  a l s o  e duca t e  youn g  l awye r s



abou t  t h e  r is k s  a s s oc ia t e d  wit h  t h is  t ype  o f  r e pr e s e n t a t ion  an d
e n cou r age  a l l  f ir m l awye r s  t o  be  s e n s it ive  t o  war n in g  s ign s ,  pos s ib l e
in d ica t o r s  o f  impr ope r  d is c l o s u r e , o r  s imil a r  c l ie n t  wr on gdo in g .

Th e  be s t  t ime  t o  l ook  f o r  war n in g  s ign s  is  be f o r e  commit t in g  t h e
f ir m t o  r e pr e s e n t  a  h igh -r is k  c l ie n t .  Th us ,  t h e  f ir s t  l in e  o f  de f e n s e
aga in s t  h igh -r is k  c l ie n t s  is  a  s oun d  bus in e s s  in t ake  s ys t e m.  Th is  is
e s pe c ia l l y impor t an t  wh e n  con s ide r in g  r e pr e s e n t a t ion  o f  an  e n t it y  o r
in d ivid ua l  wit h  wh ich  t h e  f ir m  h as  n o  pr io r  e xpe r ie n ce .  Too  o f t e n ,
l awye r s  un de r t ake  t o  r e pr e s e n t  s uch  c l ie n t s  wit h ou t  con duc t in g  any
due  d il ige n ce .

Cl ie n t  qua l it y r e vie w  pr oce du r e s  s h ou l d  n o r mal l y  in c l ude  a  s e con d
l awye r  r e vie w  o f  n e w  bus in e s s  in t ake  de c is ion s ,  a  c r e d it wor t h in e s s
r e vie w  o f  po t e n t ia l  n e w  c l ie n t s  an d  e xis t in g  c l ie n t s  ope n in g  n e w
mat t e r s ,  e a r l y  ide n t if ica t ion  o f  h igh -r is k  e n gage me n t s ,  an d  a  due
d il ige n ce  pr o t oco l  f o r  po t e n t ia l l y  h igh -r is k  c l ie n t s .  Each  s t e p  is
impor t an t  t o  an  e f f e c t ive  s c r e e n in g  pr oce s s .

Se cond -La wye r Re vie w
A l awye r  e age r  t o  ge n e r a t e  n e w  bus in e s s  may  n o t  f u l l y  appr e c ia t e

t h e  r is k s  pr e s e n t e d  by a  mar g in a l  c l ie n t  o r  que s t ion ab l e  t r an s ac t ion .
Th us ,  man y l aw  f ir ms  n ow  r e qu ir e  n e w  bus in e s s  in t ake  de c is ion s  t o  be
r e vie we d  by  a  s e con d  pa r t n e r  (o r  commit t e e )  wh os e  e xpe r ie n ce  an d
s e as on e d  j udgme n t  wil l  be  r e s pe c t e d  by t h e ir  pe e r s .

Cre d itworthine ss  Re vie w
Man y  f ir ms  n ow  r ou t in e l y  r e vie w  t h e  c r e d it wor t h in e s s  o f  a l l  n e w

c l ie n t s .  In  add it ion  t o  c r e d it  r a t in gs ,  s uch  r e vie ws  wil l  o f t e n  r e ve a l
o t h e r  u s e f u l  in f o r mat ion  s uch  as  pr io r  ban k r upt c ie s ,  j udgme n t s ,
l it iga t ion , an d  r e gu l a t o r y ac t ion  in vo l vin g  t h e  po t e n t ia l  n e w  c l ie n t .  If
a  pr opos e d  n e w  r e pr e s e n t a t ion  in vo l ve s  an  e xis t in g  o r  f o r me r  f ir m
c l ie n t ,  t h e  c l ie n t ’s  payme n t  h is t o r y  wit h  t h e  f ir m  s h ou l d  a l s o  be
con s ide r e d .  Expe r ie n ce  t e ach e s  t h a t  t h e  pe opl e  wh o  f a il  t o  pay  t h e ir
l awye r s  o f t e n  r e n e ge  on  t h e ir  o t h e r  bus in e s s  ob l iga t ion s .

Hig h-Risk Eng a g e me nts
Ce r t a in  t ype s  o f  e n gage me n t s  t e n d  t o  in vo l ve  mor e  r is k  t h an

o t h e r s .  Se ve r a l  r is k  f ac t o r s  o r  war n in g  s ign s  a r e  common  in  r e a l
e s t a t e  pr ac t ice .  Th e s e  in c l ude :  c l ie n t s  wh o  a r e  r a is in g  mon e y  f r om
t h ir d  pa r t ie s ;  po t e n t ia l  c l ie n t s  wh o  a r e  ch an g in g  l awye r s  o r  aud it o r s
in  t h e  midd l e  o f  a  t r an s ac t ion  (t h is  war n in g  s ign  be come s  a  s t op  s ign  if
t h e  po t e n t ia l  c l ie n t  wil l  n o t  pe r mit  you  t o  t a l k  t o  t h e  pr io r  coun s e l
o r  aud it o r  con ce r n in g  t h e  r e as on s  f o r  t h e  ch an ge );  e n t it ie s  o r
in d ivid ua l s  wh o  h ave  s ue d  o t h e r  l awye r s ;  e n t it ie s  o r  in d ivid ua l s  wh o
pr e s e n t  t r an s ac t ion s  t h a t  h ave  n o  appar e n t  bus in e s s  pu r pos e ;  an d
po t e n t ia l  c l ie n t s  t h a t  h ave  be e n  f oun d  l iab l e  f o r  f in an c ia l
ma l f e as an ce  o r  h ave  e n t e r e d  in t o  con s e n t  de c r e e s  r e ga r d in g  s uch
a l l e ga t ion s .  Th e s e  k in ds  o f  ma t t e r s  de s e r ve  s pe c ia l  a t t e n t ion  by  t h e
f ir m’s  man age me n t .



Due  Dilig e nce  Pro toco l
In  t h e  In t e r n e t  age ,  t h e r e  is  l it t l e  e xcus e  f o r  n o t  d is cove r in g  t h a t

you r  po t e n t ia l  n e w  c l ie n t  h as  an  un s avo r y  pas t .  Var ious  f r e e  o r
l ow-cos t  In t e r n e t  s ou r ce s  can  pr ovide  va l uab l e  in f o r mat ion  on
po t e n t ia l  c l ie n t s .  Law  f ir m l ib r a r ian s  o r  o t h e r  appr opr ia t e l y  t r a in e d
s uppo r t  s t a f f  can  u s ua l l y  co l l e c t  an d  d is s e min a t e  s uch  in f o r mat ion
f o r  t h e  n e w  bus in e s s  r e vie we r s  wit h ou t  un du l y  de l ayin g  t h e  n e w
bus in e s s  appr ova l  pr oce s s .

On ce  t h e  n e w  r e a l  e s t a t e  ma t t e r  h as  c l e a r e d  t h e  n e w  bus in e s s
in t ake  pr oce s s ,  t h e  f ir m mus t  con t in ue  t o  t ake  ca r e  t h a t  it  doe s  n o t  “
as s is t ”  an y mis con duc t  by t h e  c l ie n t .  Fo r  e xampl e ,  a  common  a l l e ga t ion
in  l awye r  a id in g  an d  abe t t in g  cas e s  is  t h a t  t h e  l aw  f ir m  as s is t e d  t h e
c l ie n t ’s  s ch e me  by  is s u in g  an  opin ion  bas e d  upon  f ac t s  t h a t  t h e  f ir m
kn e w  we r e  un t r ue .  Th e  s it ua t ion  in  Kline v. First Western Government  Securities,
Inc., 24  F.3d  480  (3d  Cir .),  cert. denied,  513  U.S.  1032  (1994 ),  is  in s t r uc t ive ,
a l t h ough  it  d id  n o t  in vo l ve  a  r e a l  e s t a t e  t r an s ac t ion .  Th e  cou r t  h e l d
t h a t  a  l aw  f ir m cou l d  be  f oun d  l iab l e  on  an  opin ion  bas e d  on  a s s ume d
f ac t s  wh e r e  t h e  f ir m  was  awar e  t h a t  t h e  a s s ume d  f ac t s  appe a r e d
in accu r a t e , e ve n  t h ough  t h e  opin ion  l e t t e r  was  s t udde d  wit h  war n in gs .

 A  l awye r  wh o  is  a s ke d  t o  g ive  s uch  an  opin ion  h as  t wo  ch o ice s ,
acco r d in g  t o  t h e  Kline  cou r t .  Th e  l awye r  may  in ve s t iga t e  t o  de t e r min e
wh e t h e r  t h e  a s s ume d  f ac t s  a r e  t r ue ;  o r  t h e  l awye r  may wit h d r aw.  Th e
l awye r  may n o t ,  h owe ve r ,  g ive  t h e  opin ion  wit h ou t  in ve s t iga t ion .  Th us ,
it  is  impor t an t  t o  f ocus  on  t h e  t r an s ac t ion  a s  a  wh o l e  r a t h e r  t h an  j u s t
t h e  n a r r ow  l e ga l  is s ue s  t h a t  migh t  be  add r e s s e d  in  an  opin ion
os t e n s ib l y bas e d  on  an  a s s ume d  s e t  o f  f ac t s .

Eve n  if  t h e  r e pr e s e n t a t ion  doe s  n o t  in vo l ve  g ivin g  an  opin ion ,  t h e
f ir m  may  s t il l  b e  a t  r is k  f o r  a id in g  an d  abe t t in g  t h e  c l ie n t ’s
mis con duc t .  Fo r  e xampl e ,  s e c t ion  51 (4 )  o f  t h e  Restatement  (Third)  of  the  Law
Governing Lawyers (ALI, P h il ade l ph ia  2000 ),  pr ovide s  t h a t  a  l awye r  may  be
l iab l e  t o  a  n on c l ie n t  wh e n  t h e  l awye r ’s  c l ie n t  h as  f iduc ia r y  du t ie s  t o
t h e  n on c l ie n t  an d  t h e  l awye r  kn ows  t h a t  appr opr ia t e  ac t ion  by  t h e
l awye r  is  n e ce s s a r y t o  pr e ve n t  o r  r e c t if y t h e  b r e ach  o f  f iduc ia r y du t y
owe d  by  t h e  c l ie n t  t o  t h e  n on c l ie n t  wh e r e  t h e  b r e ach  is  a  c r ime  o r
f r aud  o r  t h e  l awye r  h as  a s s is t e d  in  t h e  b r e ach . Th e  cou r t  in  Granewich v.
Harding,  985  P .2d  788  (Or .  1999 ),  appl ie d  t h is  con ce pt  t o  h o l d  t h a t
l awye r s  wh o  h ad  r e pr e s e n t e d  ma j o r it y  s h a r e h o l de r s  in  a  s ch e me  t o  “
s que e ze  ou t ”  a  min o r it y  s h a r e h o l de r  in  b r e ach  o f  t h e  ma j o r it y
s h a r e h o l de r s ’ f iduc ia r y du t y cou l d  be  j o in t l y l iab l e  wit h  t h e  ma j o r it y
s h a r e h o l de r s .

CON FLICTS  OF  IN TEREST •  Th e  s e ve r it y  o f  man y  l awye r  l iab il it y  c l a ims
ar is in g  ou t  o f  r e a l  e s t a t e  pr ac t ice  h as  be e n  e xace r ba t e d  by  con f l ic t s
o f  in t e r e s t . Fr e que n t l y, in  a  r e a l  e s t a t e  t r an s ac t ion  a  b ig  f ir m l awye r
s e r ve s  t wo  f un c t ion s .

Fir s t ,  t h e  l awye r  r e pr e s e n t s  a  pa r t y  t o  t h e  t r an s ac t ion .  In  t h a t
capac it y,  t h e  l awye r  a t t e mpt s  t o  ga in  an  advan t age  f o r  t h e  f ir m’s


