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The standard title insurance policy might have some things you need and some things
you don’t.

The safe course is always to review the specifics of
the transaction and structure the coverage accordingly.

FEW REAL ESTATE TRAN SACTION S  a r e  c l o s e d  wit h ou t  a  t it l e  in s u r an ce
po l icy.  In  mos t  r e a l  e s t a t e  t r an s ac t ion s ,  a t  l e as t  on e  pa r t y’s
s a t is f ac t ion  wit h  t h e  s t a t e  o f  t it l e  is  a  ke y  con d it ion  t o  t h e  c l o s in g .
In de e d ,  s ome  t r an s ac t ion s  c l o s e  on l y  be caus e  o f  t h e  in s u r e r ’s
ag r e e me n t  t o  pr ovide  cove r age  f o r  a  t it l e  pr ob l e m  t h a t  o t h e r wis e
wou l d  caus e  t h e  t r an s ac t ion  t o  co l l aps e .  Bu t  t h e  t it l e  in s u r an ce
po l icy  doe s  n o t  mag ica l l y  appe a r  a t  c l o s in g .  Much  o f  a  r e a l  e s t a t e
l awye r ’s  e f f o r t  in  c l o s in g  t h e  t r an s ac t ion  is  d ir e c t e d  t o  r e vie win g  t h e
s t a t e  o f  t it l e , r e s o l vin g  is s ue s  wit h  t h e  t it l e ,  d e t e r min in g  wh ich  t it l e
r is k s  a r e  acce pt ab l e  t o  t h e  c l ie n t ,  an d  de c id in g  wh a t  t ype s  o f
a f f ir ma t ive  cove r age  a r e  appr opr ia t e  f o r  t h e  c l ie n t  an d  t h e
t r an s ac t ion .  Th us ,  compe t e n t  r e vie w  o f  t h e  pr e l imin a r y  t it l e  e vide n ce
an d  r e s u l t in g  po l icy is  an  e s s e n t ia l  s k il l  f o r  t h e  r e a l  e s t a t e  l awye r .



Fe w  gu ide s ,  h owe ve r ,  e xis t  t o  e xpl a in  h ow  t o  r e vie w  t h e  t it l e
e vide n ce  o r  t h e  po l icy.  Th is  a r t ic l e  d is cus s e s  s ome  pr ac t ica l  t ips  f o r
t it l e  r e vie ws  an d  in c l ude s  a s  Appe n d ix  1  a  Me mor an dum  f o r m  t o  be
compl e t e d  a s  pa r t  o f  t h e  r e vie w  pr oce s s  a s  we l l  a s  a  s ampl e
r e vie w/me mor an dum. A n o t e  abou t  s u r ve ys :  Con duc t in g  a  compr e h e n s ive
t it l e  r e vie w  is  impos s ib l e  wit h ou t  a  cu r r e n t  s u r ve y  o f  t h e  pr ope r t y.
Th e  f o l l owin g  d is cus s ion  a s s ume s  t h a t  a  cu r r e n t  s u r ve y  is  ava il ab l e
f o r  t h e  t it l e  r e vie w.

TITLE EVIDEN CE •  Th e  f ir s t  s t e p  in  r e vie win g  t it l e  is  t o  de t e r min e  t h e
t ype  o f  t it l e  e vide n ce  un de r  s c r u t in y.  P r e f e r r e d  f o r  mos t
s oph is t ica t e d  r e a l  e s t a t e  t r an s ac t ion s  is  a  pr e l imin a r y commit me n t  f o r
t it l e  in s u r an ce  pr e pa r e d  u s in g  t h e  Ame r ican  Lan d  Tit l e  As s oc ia t ion  (“
ALTA”) f o r m. Th e  pr e l imin a r y commit me n t  is  n o t  a  r e po r t  on  t h e  s t a t u s
o f  t it l e  bu t  r a t h e r  is  a  con t r ac t  in  wh ich  t h e  in s u r e r  ag r e e s  t o  is s ue  a
po l icy  s ub j e c t  t o  t h e  con d it ion s ,  e xce pt ion s ,  an d  e xc l u s ion s  s h own  in
t h e  commit me n t .  Commit me n t s  a r e  va l id  f o r  a  ce r t a in  pe r iod  o f  t ime
(ge n e r a l l y  s ix  mon t h s )  an d  mus t  be  e xt e n de d  if  n e ce s s a r y.  Th e y  a r e
o r gan ize d  in  much  t h e  s ame  f as h ion  a s  t it l e  po l ic ie s .

Re p orts  vs . Co mmitme nts
By  con t r a s t ,  t it l e  r e po r t s  an d  abs t r ac t o r ’s  r e po r t s  a r e  t r ue

r e po r t s  on  t h e  s t a t u s  o f  t it l e  a s  o f  a  ce r t a in  da t e  an d  do  n o t  in c l ude
t h e  a s s u r an ce  o f  po l icy  is s uan ce  pr ovide d  by  a  commit me n t .
Ne ve r t h e l e s s ,  t h e  t e r ms  “ r e po r t ”  an d  “commit me n t ”  a r e  o f t e n  u s e d
in t e r ch an ge ab l y  an d  t h e ir  ava il ab il it y  va r ie s  by  j u r is d ic t ion .  So ,  a s  a
pr e l imin a r y  ma t t e r ,  t h e  t it l e  r e vie we r  s h ou l d  de t e r min e  t h e  t ype  o f
t it l e  e vide n ce  bo t h  r e qu ir e d  an d  ava il ab l e .  Th e  f o l l owin g  d is cus s ion
as s ume s  t h a t  t h e  r e vie we r  is  r e vie win g  a  pr e l imin a r y commit me n t .

SCHEDULE A  MATTERS  •  Th e  f ir s t  ma t t e r s  t o  r e vie w  in  a  pr e l imin a r y
commit me n t  a r e  t h os e  t h a t  wil l  appe a r  in  Sch e du l e  A  o f  t h e  t it l e
po l icy. Th e s e  a r e  ge n e r a l l y t h e  f ir s t  ma t t e r s  s h own  in  t h e  commit me n t
an d  s h ou l d  be  n o t e d  on  t h e  t it l e  r e vie w me mor an dum. Th e s e  in c l ude :
• Da t e ;
• Type  o f  po l icy;
• P o l icy amoun t ;
• Name s ;
• Qua l it y o f  e s t a t e ; an d
• Le ga l  de s c r ipt ion .

Da te
Th e  da t e  o f  t h e  commit me n t  is  impor t an t —h ow  o l d  is  t h e

in f o r mat ion ? Cou l d  a  r e a l  e s t a t e  t ax  payme n t  h ave  be come  de l in que n t
s in ce  t h e  commit me n t  da t e ?  Has  t h e  commit me n t  e xpir e d?  Sh ou l d  it  b e
upda t e d?



Typ e  Of Po licy
Th e  commit me n t  wil l  a l s o  s h ow  t h e  t ype  o f  po l icy  t h e  in s u r e r  is

commit t e d  t o  is s ue .  Mos t  s oph is t ica t e d  pa r t ie s  in  r e a l  e s t a t e
t r an s ac t ion s  r e qu ir e  a  po l icy is s ue d  on  an  ALTA f o r m if  ava il ab l e  in  t h e
j u r is d ic t ion .  Th e  que s t ion  u s ua l l y f ocus e s  on  wh ich  ALTA f o r m t o  u s e .
Th e  ALTA mos t  r e ce n t l y r e vis e d  t h e  l e n de r ’s  an d  own e r ’s  po l icy f o r ms
in  1992 .  Ne ve r t h e l e s s ,  man y in s u r e ds  (in  pa r t icu l a r  in s t it u t ion a l  r e a l
e s t a t e  l e n de r s ) in s is t  on  t h e  1970  o r  1970  wit h  1984  r e vis ion s  f o r m o f
po l icy.  Be caus e  on e  o f  t h e  ma in  d if f e r e n ce s  in  t h e  1992  f o r m  is  t h e
in c l u s ion  o f  t h e  “c r e d it o r ’s  r igh t s  e xce pt ion ,”  wh ich  is  ob j e c t ion ab l e
t o  man y  pr opos e d  in s u r e ds ,  an y  is s ue s  wit h  t h e  f o r m o f  po l icy  s h ou l d
be  r a is e d  e a r l y.  Th is  wil l  pr ovide  t h e  in s u r e r  wit h  ade qua t e  t ime  t o
r e vie w t h e  d r a f t  docume n t s  an d  t r an s ac t ion  s t r uc t u r e  t o  de t e r min e  if
it  is  comf o r t ab l e  r e movin g  t h e  c r e d it o r ’s  r igh t s  e xce pt ion .  Th is  is s ue
may be  e as il y r e s o l ve d  in  a  t ypica l  mor t gage  l oan  t r an s ac t ion  bu t  may
be  qu it e  d if f icu l t  in  a  pos t -f o r e c l o s u r e  po l icy  o r  l e ve r age d  buy  ou t
t r an s ac t ion ,  s o  add r e s s in g  t h is  is s ue  s oon e r  r a t h e r  t h an  l a t e r  is
be n e f ic ia l .

As  be t we e n  t h e  1970  an d  1970  wit h  1984  r e vis ion s  f o r ms ,  man y
in s u r e r s  pr e f e r  t h e  l a t e r  ve r s ion  be caus e  it  n a r r ows  t h e  de f in it ion  o f
 “pub l ic  r e co r ds ”  t o  be  t h e  t r ad it ion a l  r e a l  e s t a t e  r e co r ds  (an d  n o t
o t h e r  pub l ic  r e co r ds  s uch  as  t h e  Fe de r a l  Re g is t e r )  an d  e xpr e s s l y
e xc l ude s  e n vir on me n t a l  ma t t e r s  un l e s s  a  l ie n  t h e r e f o r  is  r e co r de d  in
t h e  r e co r ds  in  wh ich  t h e s e  l ie n s  s h ou l d  be  r e co r de d  (o f t e n  t h e
f e de r a l  cou r t h ous e  f o r  CERCLA  l ie n s ).  Be caus e  in s u r e r s  h ave  a r gue d
t h a t  t h e  1970  f o r m  o f  po l icy  d id  n o t  in c l ude  an y  cove r age  f o r
e n vir on me n t a l  ma t t e r s  (be in g  “po l ice  powe r ”  ma t t e r s  e xc l ude d  un de r
Exc l u s ion  1 ), s ome  in s u r e ds  pr e f e r  t h e  1984  r e vis ion s  s o  a s  t o  a t  l e as t
h ave  cove r age  o f  r e co r de d  e n vir on me n t a l  l ie n s .

Up d a te  Und e rw a y
ALTA is  cu r r e n t l y  in  t h e  pr oce s s  o f  a  compr e h e n s ive  upda t e  o f  it s

l oan  po l icy  f o r m.  Un l ike  e a r l ie r  f o r m  ch an ge s ,  wh ich  pr imar il y
add r e s s e d  l e ga l  de ve l opme n t s ,  t h e  cu r r e n t  un de r t ak in g  pr omis e s  t o
s ubs t an t ia l l y upda t e  t h e  po l icy  t o  de a l  wit h  ch an ge s  in  t h e  mor t gage
f in an ce  mar ke t pl ace  a s  we l l  a s  t h e  t it l e  in dus t r y.  Look  f o r
pr omu l ga t ion  o f  t h is  f o r m  by  e a r l y  2006 .  Th e  n e w  f o r m  cou l d  we l l
be come  t h e  po l icy o f  ch o ice  f o r  l e n de r s .

The  Pra ctica litie s
An  add it ion a l  is s ue  may  be  t h a t  n o t  a l l  t it l e  compan y  o f f ice s  in  a l l

coun t ie s  h ave  t h e  e a r l ie r  po l icy  j acke t s .  Al t h ough  t h e  ALTA  h as  n o t
wit h d r awn  an y  o f  t h e  f o r ms ,  s ome  o f f ice s  s impl y  do  n o t  s t ock  t h e
e a r l ie r  j acke t s  an d  mus t  ob t a in  t h e m  f r om  a  r e g ion a l  un de r wr it in g
o f f ice .



Policy Amount
Th e  amoun t  o f  t h e  pr opos e d  po l icy  an d  pr e mium  a r e  a l s o  s h own  in

t h e  commit me n t .  Th e  in s u r e r  s h ou l d  kn ow  t h is  amoun t  a s  e a r l y  a s
pos s ib l e  t o  e n ab l e  it  t o  de t e r min e  if  t h e  po l icy  wil l  be  “h igh  l iab il it y
”—on e  n e e d in g  s pe c ia l  in t e r n a l  un de r wr it in g  appr ova l s .  Th e  f ace
amoun t  o f  t h e  po l icy  is  a  l imit  on  t h e  amoun t  t h a t  t h e  in s u r e r  is
ob l iga t e d  t o  pay  (t oge t h e r  wit h  de f e n s e  cos t s ).  In  add it ion ,  damage s
a r e  a l s o  cappe d  by  t h e  va l ue  o f  t h e  pr ope r t y  (wit h ou t  t h e  a l l e ge d
de f e c t )  an d  t h e  l oan  amoun t  pl u s  in t e r e s t  (f o r  l e n de r ’s  po l ic ie s ),  s o
t h e  in s u r e d  doe s  n o t  be n e f it  f r om  e it h e r  ove r -  o r  un de r in s u r in g  it s
in t e r e s t .  Th e  ALTA 1992  po l icy  f o r ms  con t a in  co -in s u r an ce  pr ovis ion s ,
s o  un de r in s u r in g  is  e s pe c ia l l y il l  advis e d  wit h  t h e s e  po l ic ie s .  Le n de r ’s
po l ic ie s  f o r  l oan s  t h a t  h ave  n e ga t ive  amor t iza t ion  o r  f u t u r e  advan ce
f e a t u r e s  may r e qu ir e  s pe c ia l  e n do r s e me n t s  o r  a  l a r ge r  f ace  amoun t ,  a s
may  own e r ’s  po l ic ie s  f o r  pr ope r t y  on  wh ich  t h e  own e r  e xpe c t s  t o
con s t r uc t  s ign if ican t  impr ove me n t s .

Is Co -Insura nce  O r Re insura nce  Ne e d e d ?
Th e  po l icy amoun t  s h ou l d  a l s o  t r igge r  s ome  t h ough t  abou t  wh e t h e r

co -in s u r an ce  o r  r e in s u r an ce  is  r e qu ir e d .  If  t h e  po l icy amoun t  is  l a r ge r
t h an  t h e  in s u r e r ’s  s e l f -impo s e d  l imit s  o r  t h os e  impos e d  by  t h e  c l ie n t ,
wor k  s h ou l d  be g in  e a r l y on  ide n t if yin g  co - o r  r e in s u r e r s  an d  pr ovid in g
appr opr ia t e  pr e l imin a r y  in f o r mat ion  t o  t h e m.  Co-  an d  r e in s u r an ce  can
a l s o  add  t o  t h e  cos t  o f  t h e  t it l e  in s u r an ce  an d  t h e s e  cos t s  s h ou l d  be
ide n t if ie d  e a r l y in  t h e  t r an s ac t ion .  Of t e n ,  t h e  cos t  can  be  r e duce d  by
ke e pin g  t h e  co - an d  r e in s u r an ce  in  t h e  s ame  f amil y o f  t it l e  compan ie s .

Pre m ium  Am ount
Th e  pr e mium f o r  t h e  po l icy  s h ou l d  a l s o  be  n o t e d  wit h  t h e  amoun t .

Th is  is  t h e  appr opr ia t e  pl ace  t o  in qu ir e  abou t  t h e  bas is  f o r  t h e
pr e mium.  We r e  an y  appl icab l e  d is coun t s  (s uch  as  s h o r t -t e r m,
r e o r gan iza t ion  o r  bu il de r ’s  r a t e s )  u s e d?  Ar e  o t h e r  in s u r e d
t r an s ac t ion s  occu r r in g  s imu l t an e ous l y  (s uch  as  pu r ch as e  an d  r e l a t e d
f in an c in g  t r an s ac t ion s ) f o r  wh ich  s pe c ia l  r a t e s  a r e  ava il ab l e ?

N a me s
It  is  s u r pr is in g  h ow o f t e n  t h e  n ame  o f  t h e  pr opos e d  in s u r e d  an d  t h e

n ame  o f  t h e  ve s t e d  t it l e  h o l de r  do  n o t  ma t ch  t h e  d r a f t  l e ga l
docume n t s .  Fo r  e xampl e ,  t h e  pu r ch as e r ’s  l awye r  may  l e a r n  t h a t  t h e
pa r t y t h a t  s ign e d  t h e  pu r ch as e  an d  s a l e  ag r e e me n t  is  n o t  f u l l y ve s t e d
in  t it l e  (pe r h aps  t it l e  is  ve s t e d  in  a  pa r t n e r s h ip o r  is  j o in t l y h e l d  wit h
a  s pous e ),  wh ich  may  r a is e  que s t ion s  abou t  t h e  e n f o r ce ab il it y  o f  t h e
ag r e e me n t .  Th e  l e n de r ’s  l awye r  may  l e a r n  t h a t  t h e  d r a f t  l oan
docume n t s  de s c r ibe  a  bo r r owe r  wh o  is  n o t  in  t it l e  (pe r h aps  a  n ame
ch an ge  o r  in t e r -e n t it y  t r an s f e r  h as  occu r r e d ,  o r  a  pa r t n e r  n e ve r
t r an s f e r r e d  t it l e  in t o  t h e  pa r t n e r s h ip).  Re s o l vin g  an y  d is c r e pan c ie s
h e r e  is  impor t an t .  Th e  an s we r  may  be  a s  s impl e  a s  add in g  a  “wh o  t ook


