A PRACTICAL
GUIDE
TOTITLE REVIEW

(With Form)

Shannon J. Skinner
Shannon J. Skinner is a partner with Preston Gates & Ellis LLP, in Seattle, Washington.

The standard title insurance policy might have some things you need and some things
you don'’t.
The safe course is always to review the specifics of
the transaction and structure the coverage accordingly.

FEW REAL ESTATE TRANSACTIONS are closed without a title insurance
policy. In most real estate transactions, at least one party’s
satisfaction with the state of title is a key condition to the closing.
Indeed, some transactions close only because of the insurer’s
agreement to provide coverage for a title problem that otherwise
would cause the transaction to collapse. But the title insurance
policy does not magically appear at closing. Much of a real estate
lawyer’s effort in closing the transaction is directed toreviewing the
state of title, resolving issues with the title, determining which title
risks are acceptable to the client, and deciding what types of
affirmative coverage are appropriate for the <client and the
transaction. Thus, competent review of the preliminary title evidence
and resulting policyis an essential skill for the real estate lawyer.



Few guides, however, exist to explain how to review the title
evidence or the policy. This articl e discusses some practical tips for
title reviews and includes as Appendix 1 a Memor andum form to be
completed as part of the review process as well as a sample
review/memor andum. A not e about surveys: Conducting a compr ehensive
title review is impossibl e without a current survey of the property.
The following discussion assumes that a current survey is avail abl e
for thetitlereview.

TITLEEVIDENCE » The first stepin reviewing title is to determine the
type of title evidence under scrutiny. Preferred for most
sophisticated real estate transactionsis a preliminary commit ment for
titl e insurance prepared using the American Land Titl e Association (“
ALTA”) form. The preliminary commit ment is not areport on the status
of titl e but rather isacontract in which the insurer agrees to issue a
policy subject to the conditions, exceptions, and excl usions shown in
the commit ment. Commit ments are valid for a certain period of time
(generally six months) and must be extended if necessary. They are
or ganized in much the same fashion as titl e policies.

Reports vs. Commitments

By contrast, title reports and abstractor’s reports are true
reports on the status of title as of acertain date and do not incl ude
the assurance of policy issuance provided by a commitment.
Nevertheless, the terms “report” and “commitment” are often used
inter changeably and their avail abil ity varies by jurisdiction. So, as a
preliminary matter, the title reviewer should determine the type of
titl e evidence both required and avail able. The following discussion
assumes that the reviewer isreviewing a prel iminary commit ment .

SCHEDULE A MATTERS « The first matters to review in a preliminary
commit ment are those that will appear in Schedule A of the title
policy. These are generallythe first matters shown in the commit ment
and shoul d be noted on the titl e review memor andum. These incl ude:

 Date;

* Type of policy;

* Policy amount;

* Names;

* Qualityof estate; and
 Legal description.

Date

The date of the commitment is important—how old is the
information? Could areal estate tax payment have become del inquent
since the commit ment date? Has the commit ment expired? Should it be
updat ed?



Type Of Policy

The commitment will also show the type of policy the insurer is
committed to issue. Most sophisticated parties in real estate
transactions require a policyissued on an ALTA for mif avail able in the
jurisdiction. The question usually focuses on which ALTA formto use.
The ALTA most recentlyrevised the |l ender’s and owner’s policy forms
in 1992. Neverthel ess, many insur eds (in particul ar institutional real
estate |l enders) insist onthe 1970 or 1970 with 1984 r evisions for m of
pol icy. Because one of the main differences in the 1992 formis the
inclusion of the “creditor’s rights exception,” which is objectionabl e
to many proposed insur eds, any issues with the form of policy should
be raised early. This will provide the insurer with adequate time to
review the draft documents and transaction structure to determine if
it is comfortable removing the creditor’s rights exception. This issue
may be easily resolved in a typical mortgage | oan transaction but may
be quite difficult in a post-foreclosure policy or |everaged buy out
transaction, so addressing this issue sooner rather than later is
beneficial .

As between the 1970 and 1970 with 1984 revisions forms, many
insurers prefer thelater version because it narrows the definition of
“public records” to be the traditional real estate records (and not
other public records such as the Federal Register) and expressly
excl udes environmental matters unless alien therefor isrecorded in
the records in which these liens should be recorded (often the
federal courthouse for CERCLA liens). Because insurers have argued
that the 1970 form of policy did not include any coverage for
environmental matters (being “police power” matters excluded under
Excl usion 1), some insur eds prefer the 1984 revisions so as to at | east
have cover age of recorded environmental |liens.

Update Underway

ALTA is currently in the process of a comprehensive update of its
loan policy form. Unlike earlier form changes, which primarily
addr essed | egal devel opments, the current undertaking promises to
substantial | y update the policy to deal with changes in the mortgage
finance marketplace as well as the title industry. Look for
promul gation of this form by early 2006. The new form could well
become the pol icy of choice for | enders.

The Practicalities

An additional issue may be that not all title company offices in all
counties have the earlier policy jackets. Although the ALTA has not
withdrawn any of the forms, some offices simply do not stock the
earlier jackets and must obtain them from a regional underwriting
office.



Policy Amount

The amount of the proposed policy and premium are al so shown in
the commitment. The insurer should know this amount as early as
possible to enable it to determine if the policy will be “high liabil ity
"—one needing special internal underwriting approvals. The face
amount of the policy is a Iimit on the amount that the insurer is
obligated to pay (together with defense costs). In addition, damages
are al so capped by the value of the property (without the alleged
defect) and the | oan amount plus interest (for | ender’s policies), so
the insured does not benefit from either over- or underinsuring its
interest. The ALTA 1992 policy forms contain co-insurance provisions,
so underinsuring is especial lyill advised with these policies. Lender’s
policies for | oans that have negative amortization or future advance
features may r equir e special endor sements or al arger face amount, as
may owner’s policies for property on which the owner expects to
construct significant impr ovements.

IsCo-Insurance Or Reinsurance Needed?

The policy amount should al so trigger some thought about whether
co-insurance or reinsurance is required. If the policy amount is | arger
than the insurer’s sel f-imposed | imits or those imposed by the client,
wor k shoul d begin early on identifying co- or reinsurers and providing
appropriate preliminary information to them. Co- and r einsurance can
al so add to the cost of the title insurance and these costs shoul d be
identified earlyin the transaction. Often, the cost can be reduced by
keeping the co-and reinsurance in the same famil y of titl e companies.

Premium Amount

The premium for the policy should al so be noted with the amount.
This is the appropriate place to inquire about the basis for the
premium. Were any applicable discounts (such as short-term,
reorganization or builder’s rates) used? Are other insured
transactions occurring simul taneously (such as purchase and rel ated
financing transactions) for which special rates ar e avail abl e?

Names

It is surprising how often the name of the proposed insured and the
name of the vested title holder do not match the draft |[egal
documents. For exampl e, the purchaser’s | awyer may learn that the
partythat signed the purchase and sal e agreement is not fully vested
intitle (perhapstitleisvestedin apartnershipor isjointly held with
a spouse), which may raise questions about the enforceability of the
agreement. The lender’s lawyer may learn that the draft |oan
documents describe a borrower who is not in title (perhaps a name
change or inter-entity transfer has occurred, or a partner never
transferred title into the partnership). Resol ving any discr epancies
here is important. The answer may be as simpl e as adding a “who took



