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DISCLAIMER OF ALL LIABILITY AND RESPONSIBILITY

THE INFORMATION CONTAINED HEREIN IS BASED UPON SOURCES BELIEVED TO BE ACCURATE
AND RELIABLE -- INCLUDING SECONDARY SOURCES. DILIGENT EFFORT WAS MADE TO INSURE
THE ACCURACY OF THESE MATERIALS, BUT THE AUTHOR ASSUMES NO RESPONSIBILITY FOR
ANY READER’S RELIANCE ON THEM AND ENCOURAGES READERS TO VERIFY ALL ITEMS BY
REVIEWING PRIMARY SOURCES WHERE APPROPRIATE AND USING TRADITIONAL LEGAL
RESEARCH TECHNIQUES TO MAKE SURE THAT THE INFORMATION HAS NOT BEEN AFFECTED OR
CHANGED BY RECENT DEVELOPMENTS.

THIS PAPER IS PRESENTED AS AN INFORMATIONAL SOURCE ONLY. IT IS INTENDED TO ASSIST
READERS AS A LEARNIUNG AID BUT DOES NOT CONSTITUTE LEGAL, ACCOUNTING OR OTHER
PROFESSIONAL ADVICE. IT IS NOT WRITTEN (NOR IS IT INTENDED TO BE USED) FOR PURPOSES
OF ASSISTING CLIENTS, NOR TO PROMOTE, MARKET, OR RECOMMEND ANY TRANSACTION OR
MATTER ADDRESSED AND, GIVEN THE PURPOSE OF THE PAPER, MAY OMIT DISCUSSION OF
EXCEPTIONS, QUALIFICATIONS, OR OTHER RELEVANT INFORMARTION THAT MAY AFFECT ITS
UTILITY IN ANY LEGAL SITUATION. THIS PAPER DOES NOT CREATE AN ATTORNEY-CLIENT
RELATIONSHIP BETWEEN THE AUTHOR AND ANY READER. DUE TO THE RAPIDLY CHANGING
NATURE OF THE LAW, INFORMATION CONTAINED IN THIS PAPER MAY BECOME OUTDATED. IN
NO EVENT WILL THE AUTHOR, BE LIABLE FOR ANY DIRECT, INDIRECT, CONSEQUENTIAL OR
OTHER DAMAGES RESULTING FROM AND/OR RELATED TO THE USE OF THIS MATERIAL.

©Copyright, 2008, Robert B. Fitzpatrick, Esq., Robert B. Fitzpatrick, PLLC, Washington, D.C.



TABLE OF CONTENTS
ADA s 1
ADA — CLASS ACTIONS L.t b bt e b et E bt h et e e ne bbbt b bt n e 3
ADA — CLASS ACTIONS L. b e et e Rt E e bRt et ne bbbt b bt en e 3
ADVERSE ACTION ...ttt e bt bbb bt e e et bRt e bRt R e s e e b e b bbbt eb e 4
AFFIRMATIVE ACTION. ... oottt b et r e ar bt eb e 5
AGE DISCRIMINATION IN EMPLOYMENT ACT ..ot e 9
ADEA - DISPARATE IIMPACT ..ottt ar b ne et sr e 11
AGENCY FEES — FIRST AMENDMENT ..ottt s 11
APPLICANTS L bbb e b bR bbb se e e 11
ARBITRATION ..ottt etk et bRkt n R Rt e et b e e Rt et R e nn e en e nn e n e nn e nen 12
ATTORNEY-CLIENT PRIVILEGE.........cocoiititiiiicitee et 16
ATTORNEY-CLIENT PRIVILEGE — INTERNAL INVESTIGATION .....cocoiiiiieieeneese e 20
ATTORNEY-CLIENT PRIVILEGE — PUBLIC RELATIONS FIRMS ..ot 21
ATTORNEY-CLIENT PRIVILEGE — OMBUDSMEN PRIVILEGE..........ccoooiiiiiiiieceeee e 21
ATTORNEYS FEES ... oot b et h ettt b b n et nn s 22
ATTORNEYS’ FEES — DISCOVERY OF DEFENSE FEES ...t 25
BACKGROUND CHECKS ... oottt r bt r bbb 27
BANKRUPTEY L.ttt e bbbt eh b e R bt bt b et e e e r b e bt et e e s 28
BLOGS AND INTERNET MESSAGE BOARDS........ccoiii s 29
BLOGS — FREE SPEECH ... e 31
BONUS PLAN ...ttt a e s bbb bbb e b s b e b b e b e e e se e b b e b et 32
CAREGIVER DISCRIMINATION. .....ctitiiiiereisre ettt e nn et 33
CASH BALANGCE PLANS ...ttt ar ettt r et nr e 33
CIVIL RIGHTS ACT OF 1866 — 42 U.S.C. 8 1981 .....ciiiiirieiiireie e 34
CLASS AND COLLECTIVE ACTIONS ...ttt nn e e sn e e 35
CLASS ACTIONS - CERTIFICATIONS ...ttt bbb e nea 36
CLASS ACTIONS - SETTLEMENT ..ottt bbbt nea 36
CLASS ACTION FAIRNESS ACT (CAFA) . ottt bttt b ettt 36
COMMON LAWV ... h bbb e e h R R R bt e s e e e e b e R b bt e bt e s e e e an e b eb et e se e e e 37
COMMUNICATIONS DECENCY ACT ..ot 40
COMPUTERS ... e R bbb b s a e s E bbb se e sb e b bbbt ba e e 40
COMPUTERS - COMPUTER FRAUD AND ABUSE ACT ......ooiiii e 41
COMPUTERS - COMPUTER RELATED OFFENSES ACT (CROA) ....ccoiiiiiee s 42
COMPUTERS - EMPLOYER ACCESS TO EMPLOYEES’ COMPUTERS........ccccoiiieineen e 42
|

©Copyright, 2008, Robert B. Fitzpatrick, Esq., Robert B. Fitzpatrick, PLLC, Washington, D.C.
S:\Course\Study Materials\TSP\TSPUC12\Fitzpatrick--Emerging Employment Law Issues Paper '08.doc

455



456

COMPUTERS - MONITORING ......ccooiiiiiiiiciee e et sn et 43
COMPUTERS = PRIVACY .ottt e b e bt se e an bbb eea 43
CONGRESSIONAL ACCOUNTABILITY ACT ..ottt 44
CONSTRUCTIVE DISCHARGE ........coiiiiic e 45
CONTRACT - COMMISSIONS ... ..o e 46
CONVERSION OF ELECTRONIC DATA ..ottt st 47
CORPORATE INVESTIGATIONS ...ttt sttt et 47
L1 @ S 1 TSP ST T TP PSR PT 48
CREDIT UNIONS ...ttt h bbbt e bR R R e e e s e et bR eh e e b et e e e e b e b ene b e e neesn e e 48
DAIMAGES. ...t bR b E R R R R E R R R R R Rt e R R E e Rt 48
DAMAGES — FRONT PAY .ottt bbbt e bbbt bt e e b e n et e bt b e e e 49
DAMAGES - LOST HEALTH INSURANCE COVERAGE........ccccoiiiic e 50
DAMAGES — MITIGATION ...ttt e r bbb 51
DAMAGES — PUNITIVE DAMAGES .........coii e e 51
DAMAGES - PUNITIVE DAMAGES — DEFENDANT’S NETWORTH ......cccoviiiiiiie 53
DAMAGES — TAX BUMP RELIEF ... s 54
DAMAGES - UNCONDITIONAL OFFER OF REINSTATEMENT ......coiiiircne s 56
D.C. 812-309 NOTICE REQUIREMENT ......ooiiiiiiiiiieiise et 56
D.C. HUMAN RIGHTS ACT — INDIVIDUAL LIABILITY ..ot 56
DEFAMATION ..ottt bt et bR b £t Rt b e et b e e R e Rt bt e h e e e e e e r b e bt b e e e 57
DISABILITY DISCRIMINATION - FEDERAL ...ttt 61
DISABILITY DISCRIMINATION — DEFINITION OF EMPLOYEE ........ccooiiiiiiieeeee e 63
DISABILITY DISCRIMINATION = STATE ..ot 64
DISCOVERY ..ottt bttt b e e Rt E e R e E st s e ne Rt bRt et e e r R Rt 65
DISCOVERY = DISPUTES ... e e r bbb 65
DISCRIMINATION — BURDEN OF PROOF .........ccoiiiiiiiici e 68
DISCRIMINATION — MIXED MOTIVE ...t s 69
DISCRIMINATION — PRETEXT ..ot s e 70
DISCRIMINATION — RACE......c.o ittt 72
DISCRIMINATION = SEX ...ttt ettt ettt nr et e 72
DISCRIMINATION — SOURCE OF INCOME \F C AL ...cviiiiiiiiersieeeseesre e 73
DISPARATE IMPACT = RACE ...ttt b e er bbbttt r bbb 75
DOMESTIC ABUSE ...t e bbbt h e bR Rt E e bt b e e e e b bt et e bt b e e e s 75
DUTY TO WARN .ottt b bbbt b e et b e e h R b b et e e e e r b e bt b e 76
E-DISCOVERY ..ottt h R R £ h e e ee Rt E e R bt b e bt e e r et 77
EEOC ADMINISTRATIVE PRACTICE ... 82
E RIS A e 85
1

©Copyright, 2008, Robert B. Fitzpatrick, Esq., Robert B. Fitzpatrick, PLLC, Washington, D.C.
S:\Course\Study Materials\TSP\TSPUC12\Fitzpatrick--Emerging Employment Law Issues Paper '08.doc



EMPLOYEE CHOICE DOCTRINE ...t 91
EMPLOYEE HANDBOOK . .....coiitei e et r e r bbb 92
EMPLOYER LIABILITY FOR EMPLOYEES ON CELL PHONES WHILE DRIVING. ..........ccocoviiiiiine. 93
EMPLOYMENT AGREEMENTS ..ot 93
EQUAL PAY ACT i b bbb e e e bR bbb e bbb bt e e s 93
EQUAL PROTECTION — CLASS OF ONE ......ocoiiiiiiiiiinse e 94
ETHICS Rt 94
ETHICS — LAWYER AS A WITNESS ..ottt 104
ETHICS — MISREPRESENTATIONS DURING INVESTIGATIONS. ..ottt 105
EVIDENCE ...t h bbbt e Rt R e R Rt e R e e R R R R R R e R R Rt R 106
EVIDENCE — AGENCY DETERMINATIONS. ... ..ottt 107
EVIDENCE — ATTORNEY-CLIENT PRIVILEGE. ... 109
EVIDENCE — CHARACTER & REPUTATION ..ottt s 109
EVIDENCE — DECISION MAKING AUTHORITY ..ooiiiiiiiiii e 110
EVIDENCE — DISCRIMINATION ..ottt e s 111
EVIDENCE - ELECTRONIC ......ooiiiiii e e b e 112
EVIDENCE — OUTSIDE STRESSORS ......ocoiiiiiiiiiirieinr s 112
EVIDENCE — PRIOR ACTS. ...ttt n e nn et n et n e n e nn e ans 112
EVIDENCE - SPOLIATION. ... .ottt r et n et n et n e st nn e n e nn e nn e ans 113
EXECUTIVE COMPENSATION ...ttt et sr bbb et 114
EXECUTIVE COMPENSATION - §409A ...ttt bbbttt nb s 114
EXPERT WITNESS TESTIMONY ..ottt sttt sr bbb nn e nn e n s 115
EXPERT WITNESS TESTIMONY — MENTAL HEALTH ...cooiiiii e 116
EXPERT WITNESS TESTIMONY — WORK PRODUCT DOCTRINE ......ccooiiiiieic s 116
EXTRATERRITORIALITY Lo bbb sr et 117
FAIR CREDIT REPORTING ACT ..ottt 118
FALSE CLATIMS ACT ..o bbb bbb e e bbb e e eb e e 120
FAMILY RESPONSIBILITIES DISCRIMINATION ....ocoiiiiiiiiiii e 123
FEDERAL EMPLOYEE’S COMPENSATION ACT ..ottt 124
FEDERAL JURISDICTION OVER STATE-LAW MALPRACTICE CLAIMS ........ccviiiriieenre e 124
FEDERAL SECTOR EEO ..ot 124
FIRST AMENDIMENT ..ottt h bbbt s e bt bbb bt e s e e r et an et e bt s e s 125
[ IS T T TP P TP PRUPPRTN 125
L T T TP ST TO PP U R PRPRPRTN 131
FOREIGN CORRUPT PRACTICES ACT ..ottt s 136
FOREIGN SOVEREIGN IMMUNITIES ACT (FSTA) ..ottt 137
GENDER IDENTITY DISCRIMINATION ..ottt s 137
i

©Copyright, 2008, Robert B. Fitzpatrick, Esq., Robert B. Fitzpatrick, PLLC, Washington, D.C.
S:\Course\Study Materials\TSP\TSPUC12\Fitzpatrick--Emerging Employment Law Issues Paper '08.doc

457



458

HARASSIMENT .t e et b e Rt b e b e b et e b e e e e r e b b e e b e et ennennea 140
HEDONIC DAMAGES. ... ..ottt b bbb e et e r bbb e et e nn e e 142
HIPAA e E e 142
IDEA-SUBMISSION CLAIMS ... .ot bbb 143
IMMIGRATION Lot E e bbb e e e se s bbbt b et e e s 143
IMPUTATION OF LIABILITY — CAT S PAW ...ttt 148
INDEMNIFICATION ..ottt ettt r et r et r et r et r et 150
INDEPENDENT CONTRACTOR ..ottt ettt sre et 150
INDIVIDUAL LIABILITY ittt r bbbt ne b b ar bbb s 151
INJUNCTIVE RELIEF - MOOTNESS........ooiiiiitiise ettt 152
INSURANCE COVERAGE ... et 152
INTERNATIONAL EMPLOYMENT LAW ..ot 153
INTERNET .t h b b E et e e bR bt bt bt e b e et n e e bbbt 154
INTERNET APPLICANTS ..o bbbt 154
INTERNET SERVICE PROVIDERS ........coiiiii s 155
INTERSECTIONAL DISCRIMINATION ......iiiiiiiiiiie e 155
INVESTIGATION .ottt e et E et R et R et r e r et r e e r et r e r et r e 156
JOINT DEFENSE AGREEMENTS ...ttt et 156
LEGISLATION = FEDERAL ..ottt et n et n e n e nn et n e r e eneane e ene s 159
LEGISLATION - STATE ..ot h et e bbbt b e bt b e e e et n e bbb neenn e 171
LIFE INSURANCE ..ottt et bbbtk e e Rt bbb e e e et e e n e bbb e e e ennennea 176
LIFESTYLE DISCRIMINATION .. ...ttt bt sn b b n bbb e 176
LIQUIDATED DAMAGES ... .ottt ettt r et e e e 176
VI E T A D A T A e E b E b s et E e R e R AR R e R e h e e R R Rt e r e Rt e 176
IMIEDTATION L.ttt bbbt b bR R bbb e b st Rt e bt b e e e e et e e n e r e bt e et et n e 177
NATIONAL IDENTIFICATION CARD .....ooiiiiiiii e 179
NATIONAL ORIGIN ..ottt sb e sr bbb e 179
NEGLIGENCE ... e bbb b e e e 180
ADA e e 180
ADA e e 180
NLRB . s 180
NON-COMPETITION AGREEMENTS ... e 184
OWVBPA .t h b h bbb et R R R R R R AR R R R R R AR R R R Rt e e n R Rt n e 187
OFCCP ..o E bR R R R R R R Rt e r s 188
O S H A R R R R R R Rt e r e 189
PERSONNEL FILES ... .ot bbbttt e et sr et e s 189
PHYSICIAN’S PEER REVIEW ..o s 190
v

©Copyright, 2008, Robert B. Fitzpatrick, Esq., Robert B. Fitzpatrick, PLLC, Washington, D.C.
S:\Course\Study Materials\TSP\TSPUC12\Fitzpatrick--Emerging Employment Law Issues Paper '08.doc



POLYGRAPHS ...t h Rt R bt b et e e r et ar et e e s 191
PREEMPTION ...ttt ettt b b e bR bbbt e b et bt an et et 191
PREGNANCY DISCRIMINATION L..cooiiiiiiiii e s 193
PREGNANCY - REDUCTION IN FORCE (RIF) ..ottt 195
PREMISES LIABILITY ..o e e e 195
PRESERVATION ORDERS........oo it n e st et n e nn e ans 195
PRETEXTING......cooiiiiiiiee e h e R bRt ek Rt et Rt et R e n e n e n e nn e ann 195
PRIVILEGES ..ottt e b e R e R e Rt e Rt et R et r e n e nenr e nnn 196
PUBLIC EMPLOYMENT ..ottt bttt n b bbb et an et e ene e 197
PUBLIC EMPLOYMENT - GARCETTI ..ot e 197
REGULATORY DEVELOPMENTS ...ttt an e 197
REGULATORY POLICIES ... et et 199
REHABILITATION ACT ..ottt e sr e r bbb e e nn bt an b e e s 200
RELEASE ... e 201
RELIGION. ... bbbt e b bbb b e b e se bt sr et e e 201
RESTATEMENT OF EMPLOYMENT LAW ..ot 209
RETALIATION. ..ottt e e R e R e Rt n e R et R et R e r e n e n e nr e nns 210
RETALIATION — WORKERS” COMPENSATION.......ociiiiiiiiiieese s 216
RICO - RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS ACT ....ooviviireiirereenrereeienes 216
RULE 35 MENTAL EXAMS ..ottt e bbbt ne e n et an et ene e 218
SANCTIONS. . ettt bt et R b e bR e e e bR AR e R e R e b e et R AR e R e e Rt e bt b e e e e e et en bt b e r e 221
SARBANES-OXLEY ACT ..ottt h bbb et bbbt b e st e e an bbb e e s 221
SERVICE CONTRACT ACT .ottt r bbbttt e n et 226
SET TLEMENT e r bbb e R R e bt e b e e e e e se e r e E et b e 226
SETTLEMENT — COLLABORATIVE LAW ..ottt 236
SETTLEMENT - EVIDENCE ..ot s 236
SETTLEMENT - EXTORTION ......oiiiiiiiitiii e s 237
SETTLEMENT — LIQUIDATED DAMAGES CLAUSE........cccoiiiiii s 237
SETTLEMENT OF FEDERAL EEO CLAIM - BREACH ..o 237
SEVERANCE AGREEMENTS ...ttt 238
SEX STEREOTYPING. ..ottt et 238
SEXUAL DISCRIMINATION ...ttt nr et bbbt n bt en e 238
SEXUAL FAVORITISM ...ttt bbbt e e h bbbt ne e n ettt 239
SEXUAL HARASSIMENT ..ottt bbb r bbbttt ar bbb 239
SOCIAL NETWORKING SITES ... ..ottt 243
SOCIAL NETWORKING SITES ... ..ottt an et 243
SPOLIATION ... bbb bbb e bbb e e e bbbt e e s 246
\'

©Copyright, 2008, Robert B. Fitzpatrick, Esq., Robert B. Fitzpatrick, PLLC, Washington, D.C.
S:\Course\Study Materials\TSP\TSPUC12\Fitzpatrick--Emerging Employment Law Issues Paper '08.doc

459



460

STATISTICS oot 248
STATUTE OF LIMITATIONS ...ttt 248
STOCK BACKDATING........oooeireeveeeeeseesesseeves s 249
STOCK DROP CLAIMS.......oovoieveeeeeee s snn s 250
STOCK OPTIONS ..ottt snn e 250
SUBPOENA — DEFINITION OF PERSON.........covuiiiieiieesesses s sessies s s sss s 251
SUMMARY JUDGMENT ...oivtmiiiiecieeie ettt 251
SUPREME COURT EMPLOYMENT DOCKET ..ot 252
SURREPTITIOUS TAPING IN THE WORKPLAGCE .......cccooiiiieieeieciesies e 255
TAXES ...ttt 256
TELECOMMUTING ....cooiiiiiiiie s 257
THTLE Voo 257
TRADE SECRETS ...ttt sss st 258
TRIAL CONSULTANTS. ...ttt st 259
TRIAL PRACTICE ..o st 259
USERRA . ..ottt 259
VACATION PAY w...ooooiieieeveee e bbb 261
VISAS FOR FOREIGN WORKERS..........cooviviiieiiesis s 262
WAGE AND HOUR LAWS — FEDERAL (FLSA) w...ouivuiveereeieeeseesee s 263
WAGE AND HOUR LAWS = STATE ..ot 268
WARN ACT .ottt 271
WEIGHT DISCRIMINATION .......oouiiiiiiiiieniiessesies s bbb 271
WHISTLEBLOWER PROTECTION......coiiiiiiiiiiisiisesissiesssssssssss sttt sttt 272
WORKER’S COMPENSATION ......coouiitiiitiiiiiisieissise sttt 272
vi

©Copyright, 2008, Robert B. Fitzpatrick, Esq., Robert B. Fitzpatrick, PLLC, Washington, D.C.
S:\Course\Study Materials\TSP\TSPUC12\Fitzpatrick--Emerging Employment Law Issues Paper '08.doc



